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MEMORANDUM | N SUPPORT OF DEFENDANTS JO NT MOTI ON FOR A STAY
OR IN THE ALTERNATI VE, A PARTI AL STAY, PENDI NG APPEAL OF THE
COURT' S OCTOBER 25TH | NJUNCTI ON AND PENDI NG SUPREME COURT

REVI EW OF THE FI RST NATI ONAL CASE

| NTRODUCTI ON

On Cctober 25, 1996, this Court issued an order
prelimnarily and permanently enjoi ni ng defendant National Credit
Uni on Adm ni stration ("NCUA") and defendant-intervenors Credit
Uni on National Association ("CUNA") and National Associ ation of
Federal Credit Unions ("NAFCU') (collectively "defendants") from
authorizing federal credit unions to admt nenbers who do not

share a single comon bond of occupation. Menorandum and O der



(dated Cctober 25, 1996) ("Mem & Od.") at 8. On Qctober 31,
1996, the Court clarified that this injunction not only bars the
NCUA from approvi ng new sel ect enpl oyee groups but also "bars
credit unions fromenrolling new nenbers of existing occupati onal
groups that do not share a comon occupational bond with a credit
union's core nenbership . . ." Menorandum and Order (dated
Cctober 31, 1996) at 2-3.' Defendants now respectful ly request
that the Court stay this injunction pending both defendants
appeal of that order to the United States Court of Appeals for
the District of Colunbia and final disposition of the NCUA' s

forthcomng petition for certiorari in First Nat'l Bank and Trust

Co., et al. v. NCUA (C. A No. 90-2948) (the "First National

case"), which governed this Court's consideration of the nerits
of plaintiffs' petition for injunctive relief. See Mem & Od.
at 5. In the alternative, defendants request that the Court at
| east stay that portion of its order banning the enroll nent of
new menbers from previously approved enpl oyee groups. ?

In the three weeks since this Court issued its October 25th
order, multiple occupational credit unions and nenbers of the

public already have begun to feel the deleterious inpact of the

! I'n this menorandum defendants refer to these two orders

collectively as "the COctober 25th order.™

2 For the Court's conveni ence, defendants have subnitted
two different, proposed orders with their nmotion: the first
orders a conplete stay, and the second orders a partial stay
regardi ng the continued enroll nent of new nenbers.



order. Wth each day, credit unions turn away new nenbers, |ose
capital investnents, and damage their relationships with
sponsoring enployers. In turn, nenbers of the public --

i ndi viduals who, until October 25th, possessed the unfettered
right to join a credit union --- are left without access to

af fordabl e financial services, and many smal | busi nesses are |eft
wi thout a significant elenment of their enployee benefits
packages.

In light of these injuries, defendants easily satisfy the

factors that justify a stay. First, the Solicitor General of the
United States has authorized the filing of a petition seeking

certiorari in the First National case. Because defendants wil |

pursue their defense of the nultiple group policy before the
Suprene Court, plaintiffs' |ikelihood of success on the nerits
shoul d not be deened "a virtual certainty.”" See Mem & Ord. at

5. In addition, even though this Court disagrees with defendants

regarding the nerits of Anerican Bankers Ass'n, et al. v. NCUA,

et al. (CA No. 96-2312) (the "ABA case"), defendants at the
very | east have presented a "serious |egal question" whether
injunctive relief, affecting tens of thousands of previously
approved sel ect enpl oyee groups, is barred by | aches and the
applicable statute of limtations. |In particular, |aches should
preclude an injunction agai nst the adm ssion of new nenbers to

previ ously approved sel ect enpl oyee groups, where neither these



plaintiffs nor any other plaintiffs have ever before sought this
formof injunctive relief.

Second, and nost critically, the balance of equities
mandates a stay where, as here, only a stay will preserve the
status quo and all eviate ongoing harmto the credit union
i ndustry and nenbers of the public. Defendants provide
decl arations that denonstrate that an injunction that forecloses
the addition of new sel ect enpl oyee groups and/or forbids the
enrol | rent of new nenbers from previously approved groups does
not preserve the status quo in the credit union industry.
| nstead, the ban condemms credit unions to atrophy as old nenbers
depart and are not replaced, as enployers withdraw their
sponsorshi p, as capital expenditures are |lost, and as new | oan
revenue falters. Meanwhile, nmenbers of the public --
particularly I owinconme individuals -- who, until just three
weeks ago, were eligible for nmenbership in an occupational credit
uni on, now are blocked fromcredit and financial services.
Finally, even though the NCUA has taken regul atory steps that
mnimze injuries resulting fromthis Court's order, a
substanti al percentage of nultiple occupational credit unions
cannot be aided by interim regulatory relief.

Third, a stay of the injunction would not upset the status
quo for plaintiffs' nenber banks, who never have denonstrated

that any bank is suffering significant harmdue to the nmultiple



group policy. Indeed, even assum ng that sone new credit union
menbers will have given up accounts with banks, the inpact of
such lost custoners on any particular bank is a mninal one. The
banki ng i ndustry can nore easily weather a stay of |limted
duration than the credit industry can withstand a decline in
menber shi p, enpl oyer-sponsored groups, and profits.

For these reasons, and as explained in detail bel ow,
def endants request that the Court's October 25th order be stayed,
or at a mninumpartially stayed, pending appeal and pending the
Suprene Court's disposition of defendants' petition for

certiorari in First National. In the event that certiorari is

granted, defendants request that any stay remain in place until
the Suprenme Court issues its final ruling. Because the Solicitor
CGeneral is seeking certiorari on an expedited basis, defendants
hope to receive a decision fromthe Suprenme Court during this
term
ARGUMENT
DEFENDANTS ARE ENTI TLED TO A STAY PENDI NG APPEAL OF

THE COURT' S OCTOBER 25TH | NJUNCTI ON AND SUPREME
COURT REVI EW OF THE FI RST NATI ONAL CASE

I n considering whether to grant a stay pendi ng appeal, the
court should consider four factors: "(1) the |likelihood that the
party seeking the stay will prevail on the nerits of the appeal;

(2) the likelihood that the noving party wll be irreparably

harmed absent a stay; (3) the prospect that others will be harned



if the court grants the stay; and (4) the public interest in

granting the stay." Cuono v. United States Nucl ear Regul atory

Commin, 772 F.2d 972, 974 (D.C. Gr. 1985) (citing Washi ngton

Metro. Area Transit Conmin v. Holiday Tours, Inc., 559 F. 2d 841,

843 (D.C. Cir. 1977)); accord Hilton v. Braunskill, 481 U S. 770,

776 (1987).
These factors are not prerequisites to be net; rather, the
court should "[balance] all of the equities, focusing primary

attention on the issue of irreparable harm" Chanber of Comrerce

v. Reich, 897 F. Supp. 570, 584 (D.D.C 1995), rev'd on other

grounds, 74 F.3d 1322 (D.C. Cr. 1996). Thus, even where a court
di sagrees with the noving party regarding the nerits, a court may
stay enforcenent of its ruling if it finds that the noving party

has presented a "serious | egal question"” and that the other three
factors weigh heavily in the noving party's favor. WATC v.

Hol i day Tours, 559 F.2d at 844. "An order maintaining the status

quo is appropriate when a serious |egal question is presented,
when little if any harmw || befall other interested persons or
t he public and when denial of the order would inflict irreparable

injury on the novant." |Id.; see also Cuonpb, 772 F.2d at 974 ("A

stay may be granted with either a high probability of success and
sone injury, or vice versa."). Here, defendants are seeking
Suprene Court review of the nerits and al so have rai sed at |east

a "serious |egal question" whether |aches precludes the extensive



relief sought by plaintiffs. Mre inportant, the Court's
injunction wll cause irreparable harmto defendants and nenbers
of the public that outweighs any "conpetitive" harmthat
plaintiffs' nmenber banks nmay face. Accordingly, the balance tips
decidedly in favor of a stay.

A. Def endants Have A Substantial Case On The Merits

As noted above, the Solicitor General wll expeditiously

seek Suprene Court review of the First National case. Therefore,

al though this Court relied on the D.C. Crcuit's decision in

First Nat'l Bank & Trust Co. v. NCUA, 90 F.3d 525 (D.C. Gr.

1996) ("NCUA I1"), to conclude that plaintiffs nore than |ikely

wi Il succeed on the nerits of the consolidated First National and

ABA cases, the legal viability of the multiple group policy
remains a live issue. Defendants will not repeat here the
argunents that they already have presented to this Court and
Crcuit. However, the fact that two district courts upheld the
NCUA' s construction of the Federal Credit Union Act ("FCUA")
suggests, at the very |east, that defendants have a substanti al

case on the nerits. See First Cty Bank v. NCUA, 897 F. Supp.

1042 (M D. Tenn. 1995), appeal argued, No. 95-6543 (6th Cr. Cct.

15, 1996); AT&T Famly Fed. Credit Union v. First Nat'l Bank &

Trust Co., 863 F. Supp. 9 (D.D.C. 1994), rev'd, NCUA II, 90 F.3d

525. NCUA's petition for certiorari also wll seek review of

First Nat'l Bank & Trust Co. v. NCUA, 988 F.2d 1272 (D.C. Gr.),




cert. denied, 510 U.S. 907 (1993) ("NCUA I"), which held that

plaintiff banks had standing to enforce the FCUA's "common bond"
requirement. |Id. at 1275. That standing decision conflicts with

the Fourth Circuit's decision in Branch Bank & Trust Co. v. NCUA,

786 F.2d 621 (4th Cir. 1986), cert. denied, 479 U.S. 1063 (1987).

This split between circuits |ikew se indicates that defendants
have a substantial case.

In addition, defendants have raised two, related argunents
regardi ng the sweeping injunctive relief provided for by the
Cct ober 25th order, both of which present "serious | egal
guestions" that nust be resolved on appeal. First, defendants
mai ntai n that |aches bars plaintiffs' facial challenge to the
mul ti ple group policy, and thereby bars the October 25th order.
Second, defendants maintain that, at a mninum |aches bars
plaintiffs' claimfor relief against existing select enployee
groups, particularly where plaintiffs have never previously
sought this relief during the fourteen years since the NCUA
announced the nultiple group policy. Even if the D.C. Crcuit
does not vacate the entire October 25th order, defendants have
rai sed a serious |legal question whether the Grcuit should at
| east vacate the portion of the order that bars credit unions
fromenrolling new nenbers from existing, NCUA-approved

occupati onal groups.



1. Laches Bars Plaintiffs' Facial Challenge to the
Mul tiple Goup Policy.

Under the doctrine of laches, an otherwi se neritorious suit
must be dismssed if (1) there has been unreasonable delay in
bringing the claimfor relief, and (2) that delay has caused

prejudi ce. | ndependent Bankers Ass'n of Am v. Hei mann, 627 F.2d

486, 488 (D.C. Gr. 1980) (per curiam. Defendants nmaintain that

this doctrine nandates dism ssal of plaintiffs' belated facial
chall enge to the NCUA' s 1982 multi ple group policy.

First, although this Court found that plaintiffs did not
unreasonably delay in challenging the nmultiple group policy
because plaintiffs at first believed thenselves to be w thout
standing to oppose the policy, Mm & Od. at 6-7, this excuse
for a fourteen-year delay finds support in neither the record nor
precedent. The NCUA publicly announced the nultiple group policy
on April 20, 1982, 47 Fed. Reg. 16775. Moreover, the D.C
Circuit considered and rejected just such an excuse for delay in
Hei mann: the court explained that the |Independent Bankers
Associ ation of America (a plaintiff in this proceeding as well),
as a trade association, is "likely to be famliar with trends in
t he banking industry” and is "charged by its nmenbers with
anticipating the inpact of governnment rulings in the banking
area." 627 F.2d at 488. The excuse of |IBAA and its co-

plaintiffs for their fourteen-year delay in bringing this case



shoul d be treated with the sane skepticism?® |ndeed, even if
plaintiffs had a valid excuse for waiting until 1990, plaintiffs
of fer no plausible reason for waiting further, until October,
1996, to file a facial challenge. Plaintiffs were not only aware

that the First National case sought limted relief wth respect

to the application of the nultiple group policy to one credit
union, but they urged this as a reason that the district court
need not consider the issue of |aches.”

Second, although the Court concluded that plaintiffs
failure to file a facial challenge did not |ead the NCUA to
believe that the nmultiple group policy was w thout controversy,
the record shows that this delay has greatly prejudiced the
credit union industry. In reliance on the nultiple group policy,

nunmerous credit unions have expanded their sel ect enployee group

3 pDefendants also find it inplausible that plaintiffs

concern about standing delayed their bringing any chall enge until
1990. In fact, in 1992, plaintiffs informed the D.C. Crcuit
that the district court's dismssal of their suit for |ack of
standing to chall enge the comon bond provision was a "startling
departure froma long line of Suprenme Court decisions" reaching
back to the early 1970s. Appellant's Brief, First Nat'l Bank &
Trust Co. v. NCUA Nos. 91-5262, 91-5336 (NCUA |I) (dated Aug. 18,
1992) .

“ In First National, plaintiffs expressly disavowed any
facial challenge to the 1982 nultiple group policy. |Instead,
they clainmed only to challenge its application since Novenber,
1989 to approve the addition of select enployee groups to AT&T
Federal Credit; further, they clainmed only to a seek relief that
woul d "[decl are] these actions null and void and [ prevent]
simlar ones in the future." Pltfs. Mem in Opp. to Defs. Mdts.
for Summ Judg. (filed February 18, 1994 in C A No. 90-2948) at
26 n. 20.
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menber shi p and have invested substantial suns to create an
infrastructure to support this increased nenbership. See NCUA' s
Qpp. to Mot. for TRO at 9-10 and declarations cited therein. As

a result, and as discussed infra, Section B.1, these multiple

group occupational credit unions already have begun to suffer

| osses fromthe Court's October 25th injunction against the
policy. Again, the Hei mann decision dictates that, where other
institutions made "substantial financial commtnments” during
plaintiffs' |ong acqui escence, relief cannot be granted.

Hei mann, 627 F.2d at 488.°

2. Laches Bars Plaintiffs' Claimfor Relief Against
Exi sting Sel ect Enpl oyee G oups.

In the alternative, defendants nove that the Court stay the
part of its order that forecloses the addition of new nenbers to
groups that the NCUA previously approved for nmenbership in credit
unions pursuant to its 1982 nmultiple group policy. Even if
| aches does not bar the entire ABA conplaint (C. A No. 96-2312),

it at least bars granting this type of relief.

> Even if laches did not preclude relief, the Court's

injunction should be limted to the District of Colunbia Crcuit.
see Johnson v. United States R R Retirenment Bd., 969 F.2d 1082
(D.C. Gr. 1992), cert. denied, 507 U S. 1029 (1993), and to

sel ect enpl oyee groups added within the six-year statute-of-
limtations period. See 28 U . S.C. 8§ 2401(a). The current
situation in the Sixth Crcuit starkly illustrates the need to
restrict the injunction: there, a district court has upheld the
mul tiple group policy, and the court of appeals is reviewng it.
See First Cty Bank v. NCUA, 897 F. Supp. 1042 (M D. Tenn

1995), appeal argued, No. 95-6543 (6th Cr. Cct. 15, 1996).

11



Plaintiffs' conplaint in the First National case did not

seek an order enjoining the addition of new nenbers to previously
approved groups -- even with respect to the AT&T Fam |y Federal
Credit Union. The "Relief requested" in that case was limted to

denyi ng nenbership in additional, unrel ated enpl oyee groups:

WHEREFORE, plaintiffs request that this Court
enter judgnent for plaintiffs, pursuant to 5 U S.C. 8§
706 and 28 U.S.C. 88 2201 and 2202:

(1) Declaring that the NCUA's July 20, 1990
approval of the June 26, 1990 application for expansion
of AT&T Famly's field of nmenbership is unlawful, null
and void; that NCUA s June 6, 1990 approval of the
April 24, 1990 application for expansion of AT&T
Famly's field of nenbership is unlawful, null and
void; . . . and that the NCUA s approval of all other
applications for expansion of AT&T Famly's field of
menbership to sel ect enpl oyee groups unrelated to the
AT&T enpl oyee groups are unlawful, null and voi d;

(2) Permanently enjoining defendants from
approving credit union nenbership or services to select
enpl oyee groups unrelated to the AT&T enpl oyee group;

(3) Odering defendants to pay plaintiffs' costs;
and

(4) Ganting such other relief as the Court finds
just and reasonabl e.

Amended Conpl aint for Declaratory and Injunctive Relief (C A No.
90- 2948) °

(..continued)

® Injunctive relief barring new menbers therefore could not

have been granted in First National. Lever Brothers Co. v.
United States, 981 F.2d 1330, 1338 (D.C. Cr. 1993) (injunction
[imted to relief specifically sought in plaintiff's conplaint).

12



Thus, the first time any plaintiff in any case sought to bar
the addition of new nenbers to previously approved groups was on
Cctober 7, 1996, when plaintiffs here filed the ABA case (C A
No. 96-2312), fourteen years after the NCUA announced its
mul tiple group policy. Even if, as the Court suggested, see Mem
& Order at 7, the NCUA was put on notice in 1990 that the policy

was being challenged in the First National case, neither the NCUA

nor the thousands of credit unions that it regul ates were on
notice that relief of this type would ever be sought or granted.
To the contrary, they could reasonably have expected that the

wor st out cone of the AT&T case would be an injunction against the

addition of new, unrelated groups, as this was the nost expansive

relief even arguably requested in First National conplaint.

Plaintiffs may contend that an injunction agai nst addi ng new
menbers to previously approved groups is a foreseeabl e
consequence of a decision invalidating the nultiple group policy.

This is not correct. Even if a court invalidated the policy, it
clearly would have the discretionto limt relief to a
prospective injunction agai nst addi ng new sel ect enpl oyee groups.

| ndeed, that plaintiffs only sought relief of type in First
Nat i onal denonstrates the invalidating the NCUA's policy does not
automatically mandate barring the enroll ment of new nenbers to

previ ously approved groups.

13



Under the circunstances in this case, equity forbids
granting plaintiffs an injunction against the addition of new
menbers to previously approved groups after plaintiffs'

protracted failure to seek such relief. See Heimann, 627 F.2d at

488..7 To date, nearly 3,600 federal credit unions have relied
on the policy to absorb 157,000 enpl oyee groups. See Second

Decl aration of David M Marquis (filed October 9, 1996), § 5.
These credit unions have relied on the unchall enged continuation
of their existing select enployee groups and nmade enornous
capital expenditures to serve the groups which are their
constituents. As detailed in the follow ng section, the credit
unions' inability to enroll new nenbers from existing groups wll
|l ead to both a decline in current nmenbership levels and the | oss

of investnments and profitability. See Section B.1, infra.

B. The NCUA, Credit Unions, and Menbers of the Public WII
Suffer Irreparable Injury Absent A Stay

" Laches may act as a bar to the granting of specific types

of relief as well as a bar to entire cause of action. Parties to
an action and, a fortiorari, non-parties should be entitled to
presune the worst outcone of litigation would be granting of al
relief sought by the plaintiff. They should be permtted to
order their affairs accordingly. See In re St. Johnsbury
Trucking Co., 185 B.R 687, 690 (S.D.N. Y. 1995) (delay in seeking
injunctive relief "may amount to |aches. In other words, delay
coupled with detrinmental reliance by the party agai nst whomthe
relief is sought may render the relief inequitable."); cf.

Garrett v. Gty of Hantranck, 503 F.2d 1236, 1245-46 (6th Cr
1974) (plaintiff's relief limted to class described in
conpl ai nt).

14



Absent a stay of the October 25th injunction, the NCUA,
the credit union industry and nenbers of the public will suffer
irreparable injury due to the effect of that order while their
appeal and petitions for certiorari are pending. This is
particularly true with regard to that portion of the Court's
injunction that bars credit unions fromenrolling new nenbers of
exi sting occupational groups.

1. Harmto Multiple Occupational Goup Credit Unions.

Over the past fourteen years, the NCUA' s nultiple group
policy has all owed occupational credit unions to diversify their
menber shi p base and thereby has played a vital role in reducing
credit union failures and consequent | osses to the Nati onal
Credit Union Share Insurance Fund. See, e.g., Third Declaration
of David M Marquis (attached as Exhibit 1), § 5; Second Marquis
Decl., 11 8-9. By adopting new enpl oyee groups, occupati onal
credit unions have been able to withstand the vicissitudes of
downsi zi ng, plant closings, conpany nergers and the elimnation
of entire industries. See id., § 9. By now foreclosing credit
uni ons from addi ng such new groups, the Court's injunction wl|
under m ne what has been the NCUA's primary engine for credit
union growh and stability. Third Marquis Decl., Y 6. Thus,
even an order that freezes in place the current select enpl oyee
group (or "SEG') conposition of occupational credit unions, and

precl udes any pl anned expansion, threatens the continued

15



viability of the credit union industry. See Second Marquis
Decl., T 9.

The Cctober 25th injunction, however, goes well beyond
sinply restricting the approval of new sel ect enpl oyee groups
based on the nultiple group policy: by barring credit unions
fromenrolling new nenbers from previously approved groups, the
injunction wll cause i medi ate and devastating harmto
i ndividual credit unions and, ultimately, the credit union
industry as a whole. This harmis not speculative. Rather, a
post -injunction NCUA survey of nultiple occupational credit
unions and the attached declarations fromcredit unions and
sel ect group enployers, who already have begun to experience the
i npact of the Court's order, denonstrate that, w thout a stay,
credit unions face (1) a | oss of sponsors and nenbers and (2) a
| oss of profitability.

First, because the injunction forbids credit unions from
adm tting new nenbers from exi sting enpl oyee groups, nmany
enpl oyers that sponsor these SEGs wll w thdraw their support
fromthe credit unions. Enployers sponsor SEGs because they
consider the opportunity to join a credit union -- with its
attendant access to credit and affordable financial services --

to be a significant el ement of their enployee benefit packages.?

® See Affidavits of Betty Bogardus, J. Dalvin Avant, Jr.,
Gene S. Crvarich, and MIton G GCessert, at 1Y 3-4, Affidavit of
Mtch Wetzler, § 3, and Affidavits of Nancy Crisp, John Hess, and

16



However, once enpl oyers cannot offer the benefit of credit union
menbership equally to all enployees, new and ol d, they nay feel
forced to withdraw their sponsorship. See Bogardus, Gessert,
Avant, & Wetzler Affs., § 4; Crisp, Hess & Davis Affs., { 3;
Crvarich Aff., 1 5. Mny enployers find it neither practicable
nor desirable to offer a benefit to sonme enpl oyees but not
others. See id.

Furthernore, the injunction will inpede the ability of
credit unions to provide services for existing groups; this, in
turn, also wll cause a sponsoring enployer to grow di ssatisfied
wth its credit union relationship. For exanple, the Court's
injunction already has forced one credit union, Paragon Feder al
Credit Union of New Jersey ("Paragon"), to cancel plans for a new
branch to serve new enpl oyees at the manufacturing facility of
one of its SEGs. |In response, the enployer, Sony Electronics,
Inc., has indicated that it is considering |ooking el sewhere for
financial services for its enployees. Declaration of Richard
Rays, President and CEO of Paragon (attached as Exhibit 10), 11

3-5. The injunction has at once damaged the credit union's

(..continued)

L. Bill Davis at 11 2-3; see also Affidavits of Beverly Maksin,
Philip Al ba, Bettyanne Velez, Bradford C. Hendrick, Walter H
Ber nhardson, and Mary Anderson. These affidavits, attached as
Exhibits 2 through 7 and Exhibit 18, are from human resources
managers and seni or executives for various businesses that
sponsor "sel ect enpl oyee groups" at federal credit unions.

17



reputation with its sponsor and, as discussed bel ow, caused a
| oss of capital investnent. See id., Y 4-5.

Consequently, a freeze on nmenbership enroll nent does not
preserve the status quo at federal credit unions. |Instead, the
injunction has ignited a process of sponsor attrition that, as a
practical matter, will result in the partial divestiture of SEGs
before this Court even has the opportunity to deci de whet her
plaintiffs could ever be entitled to such drastic relief.

Second, nultiple occupational credit unions that are barred
from addi ng new nenbers from previously approved enpl oyee groups
will suffer a loss of profitability due to | ost incone from new
| oans, wasted capital investnents, and stagnation of grow h.
Third Marquis Decl., 1 7-12. Since the Court's order, the NCUA
has conducted a survey of ten percent of all multiple
occupational federal credit unions. The results of this survey
denonstrate that these | osses are neither renote nor specul ative:

si x percent of the surveyed credit unions reported that, due to
the Court's prohibition on admtting new nenbers, they wll

become unprofitable in |less than six nonths. Id., 1 9. W

therefore can estimate that, of the 3,586 SEG credit unions

nati onw de, some 215 will becone unprofitable as a result of the
injunction in the next six nonths. See id., 1 9; see also Rays
Decl., 1 2 (ability to add new nenbers from SEGs essential to

Paragon's continued profitability). Thus, wthout at |east a

18



partial stay, these credit unions will suffer harm before the

Suprenme Court coul d reach a decision regarding First National.®

Mor eover, as these institutions beconme unprofitable, sone wll
fail at a cost to the industry's insurance fund. Third Marquis
Decl., 7 9.%

Moreover, credit unions will suffer a |oss of capital
i nvestnment due to the injunction. Credit unions have invested
substantial suns in branch offices, equipnent and personnel on
t he assunption that new nenbers from exi sting SEGs woul d conti nue
to join. Third Marquis Decl., f 11. The survey's sanple
popul ati on al one projected a |loss of $243.2 nmillion in capital

investment as a result of the October 25th order. 1d.* Again,

° As stated above, defendants soon will file their petition

for certiorari and hope that the Supreme Court will rule on the
First National case before the close of this termin June, 1997

0 The cost of such insolvencies, in turn, will be borne by

the entire credit union industry, which finances the Fund. For
this reason, defendants again urge the Court that Fed. R Cv. P.
65(c) requires that plaintiffs post a bond in this case. At this
juncture, the record nmakes abundantly clear that, at the very

| east, credit unions and the Fund face a risk of |oss due to the
Court's injunction. See Hoxworth v. Blinder, Robinson & Co., 903
F.2d 186, 210 (3d Cr. 1990) ("absent circunmstances where there
is no risk of nonetary loss to the defendant, the failure of a
district court to require a successful applicant to post a bond
constitutes reversible error") (enphasis added).

1 Even those nultiple occupational credit unions that do

not beconme unprofitable in the near future will suffer a | oss of

| oan i ncone due to the ban on new nenbers. Third Marquis Decl.

7 10. Approximately $.98 billion in |oans to SEG nmenbers turn
over every nonth. 1d. Acredit union's inability to add new SEG
menbers will prevent it fromreplacing this [oan volune with new
| oans. NCUA cal cul ates that SEG credit unions instead wll place
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the exanple of Paragon FCU is illustrative. Paragon invested
$80, 000 toward opening a new branch to service new nenbers from
Sony Electronics, Inc. Rays Decl., T 4. Likew se, Paragon

i nvested anot her $20,000 to install an autormated teller machine
to serve new enpl oyees of anot her sponsor, Mercedes Benz of North
Amrerica. |d., 1Y 5-6. As a result of the Court's order, Paragon
wll be forced to wite off both these expenditures as a | oss.
1d., 17 4, 6.

Finally, the addition of new nenbers from sel ect enpl oyee
groups is a primary source of nenbership replacenent and growh
for multiple group credit unions. |In fact, 37%of all SEG credit
uni ons receive nore than 50% of new nenbership grow h through
SEGs. See Third Marquis Decl.,  12.'* Redstone Federal Credit
Uni on ("Redstone"), for exanple, reports that, in the previous
six nonths, 81.8%of its nenbership gromh was attributable to
SEGs. Declaration of Gerald Edward Tol and, President and CEO of
(..continued)

t hese excess funds in lower yielding investnents, which wll

result in an estimated nonthly |l oss of $32.5 million for SEG
credit unions.

2. These figures do not nean, as plaintiffs mght suggest,
that the nmenbership growh of credit unions necessarily occurs at
t he expense of plaintiffs' menber banks. In fact, many | ow
i ncome individual s are precluded from banking services due to
hi gh m ni nrum bal ances and hi gh fees inposed by banks. Likew se,
credit unions often provide credit to | ow and noderate-incone
i ndi vi dual s who have been rejected by banks. See Affidavit of
St ephen Brobeck, Executive Director of Consumer Federation of
America (attached to Suppl. Brf. of NAFCU), 11 4-5. Thus, there
IS no reason to believe that, before joining a credit union,

t hese new nenbers in fact were custoners of any bank.
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Redstone (attached as Exhibit 11), Y 12. Redstone projects that,
wi t hout enrolling new nenbers from SEGs, it will have to divest
itself of branch offices and, in tinme, wll becone unprofitable.
Id., 19 12-14. Utimately, then, closing the door on new
menbers wil|l cause credit union nenbership to shrink. It is

i nevitable that sonme current credit union nmenbers will change
jobs, retire, nove away or die. As a credit union is unable to
replace these nmenbers with new enpl oyees, the credit union wll

| ose enpl oyee groups and its financial condition wll
deteriorate. Second Marquis Decl., 1 6. Those credit unions
that rely nost on nenbership replenishment from SEGS w Il be nost
vul nerable to the effects of the injunction. See Third Marquis
Decl .,  12.

In issuing its injunction, this Court was not convinced that
the NCUA would be injured if it were restrained from approving
new groups under its 1982 multiple group policy. Mem & Od. at
6. However, if the Court does not at |least stay its order and
permt the continued enroll nment of menbers from existing SEGs,
credit unions face declining profitability, |ost capital
investnents, and the | oss of existing sponsors and enpl oyee
groups. These injuries would destabilize credit unions in a way
that could not be corrected by future success on appeal and could
not be conpensated nonetarily. Furthernore, the injunction

agai nst the 1982 nmultiple group policy inposes "a radi cal
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departure fromlong-established prior policy;" accordingly, entry
of a stay pending appeal will serve to preserve the status quo.

Chanber of Commerce, 897 F. Supp. at 585.

2. Harmto Menbers of the Public W WII Be Denied
Access to Credit Union Menbership and Enpl oyers
Who Cannot O fer Such Menbership to Enpl oyees.

Not only will credit unions suffer harmfromthe Cctober
25th injunction, but the order also causes irreparable harmto
menbers of the public. First, and nost significantly, the
Court's injunction has abrogated the right of new and current
enpl oyees of previously approved SEGs to join a federal credit
uni on. These enpl oyees, especially those who earn | ow wages, are
t hus deprived of the many benefits of credit union nenbership,

i ncludi ng easier access to credit, favorable rates and no-fee
financial services. See Crisp, Hess, & Davis Affs., 11 2-3;
Cessert Aff., 1 3. This result is clearly not in the public
interest: access to these very benefits was the driving purpose
behind the creation of the federal credit union system See
NCUA |, 988 F.2d at 1274.

If this Court does not stay its injunction pending
resolution of an appeal by this Grcuit, tens of thousands of
previously eligible consuners wll be denied credit union
menbership each nonth. See Affidavit of Keith Peterson, Vice
President of CUNA's Econom cs and Statistics Departnent (attached

as Exhibit 12), 1 9. Defendants conservatively estimte that, as
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a result of the injunction, 1,112 consuners are being denied

access to nenbership in nultiple group federal credit unions each

cal endar day. 1d., 17 9-10.%

Mor eover, denying access to credit unions will have the nost
severe inpact on | owincone SEG enpl oyees and their famlies,
many of whom are precluded from banki ng services due to high fees
and bal ance requirenents inposed by banks. See Affidavit of
St ephen Brobeck, Executive Director of Consuner Federation of
Anerica (attached to Suppl. Brf. of NAFCU), § 4. Furthernore,
banks often do not offer credit to these individuals. I|d., { 5.

Wthout a credit union, these |owincone individuals may have to
turn to high interest finance conpanies or check-cashing
operations or do without credit altogether. See id.** This harm
to lowincone individuals is already a reality: defendants have
attached affidavits fromthree individuals, all of whom sought
menbership in the Redstone FCU based on an existing SEG

affiliation and were deni ed nenbership due to this Court's order.

13 Anecdot al evidence supports this estimte: Redstone
Federal Credit Union reports that, fromthe tinme it received
notification of the Court's order until Novenber 4th, it denied
menbership to approximately 184 previously eligible individuals.

Tol and Decl ., § 11.

14 See also Affidavits of Jinmie Lee Wod, Wanda Von

Cannon, M chael K. Parleir (Exhibits 9-11 to Intervenors' Qpp. to
Pltfs. Mot. for TRO (enployees discussing how SEG credit unions
provi ded | oans to them when banks would not); Crisp, Hess, &
Davis Affs., at Y 2-3 (SEG credit unions provide |l oans to

enpl oyees unable to obtain bank |oans, as well as favorable rates

and services).
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Affidavits of Barbara Goodsell, Margert WI kerson, & M chaele
Basi nger (attached as Exhibits 13 through 15). Wth incones of
| ess than $20, 000 per year, these individuals will be forced to
obtain services at other financial institutions that charge
interest rates up to, and exceeding, 35% Id., f 4-5."°

The experience of San Antonio Federal Credit Union ("SACU'),
a Texas multiple group credit union, provides another, vivid
exanpl e of how nenbers of the public, particularly | owinconme
prospective credit union nenbers, wll suffer harm even during
t he pendency of defendants' appeal. For the past two years, SACU
has been participating in a programto enable | owincone
residents in the San Antoni o area to purchase affordabl e housing.
The beneficiaries of this program alnost all of whomreside in
federal | y-subsi di zed housi ng, are given counseling, training and,
ultimately, the opportunity to join SACU and recei ve hone
financing. "However, the Court's October 25, 1996 injunction
wll make it inpossible to continue this program"” Affidavit of
Jeffrey Faver, President and CEO of SACU (attached as Exhibit

17), 1 3. The elimnation of this programw || deprive | ow

1> See also Declaration of Stephen R Punch, 1st Gty

Savi ngs Federal Credit Union (attached as Exhibit 16) (Court's
order will restrain 1st Gty from serving Mexican-Anmerican
busi nesses, many of whom are under-served by the banking

i ndustry).
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income families of an opportunity to purchase their own hones.'®

Moreover, twenty-five famlies will suffer this harmin the next
thirty days: these famlies have conpleted the requisite
training and will be ready to apply for nmenbership in SACU within
that timeframe. Due to the injunction against new nmenbers, they
cannot receive financing for homeownership and will remain in
f ederal | y- subsi di zed housing. Id., 1 7.%

Not only potential credit union nenbers suffer harm As

not ed above, defendants have provided affidavits from seven
enpl oyers who wish to provide the benefit of credit union
menbership to their enpl oyees and consider the opportunity to
join a credit union to be a significant part of their benefit
packages. See Bogardus, Avant, Crvarich, Gessert, & Wetzler
Affs., 1 3; Cisp, Hess & Davis Affs., T 2; Affidavit of Gai
Briles (filed in C.A No. 90-2948), 1 7. The availability of
such credit union services as |oans and automatic deductions for
investnment and retirenment assists a business in retaining good
empl oyees. See Crvarich Aff., 1 4. As explained above, however,

t hese enpl oyers seek to provide equal benefits to all of their

' The injunction has forced SACU to table additional plans

to offer hone ownership opportunities to at |east 270 famlies.
Id., 1 9.

" See also Affidavit of Larry E. Duckworth, President and
CEO of Omi Anerican Federal Credit Union (attached as Exhibit 19)
(describing inpact of injunction on |owincome conmunity in Fort
Worth, Texas).
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enpl oyees. Therefore, such enployers face harmfromthe ban on
new nenbers because they cannot offer new enpl oyees the benefit
of credit union nenbership and because they nust choose between
provi di ng disparate benefits or withdraw ng their support from
the credit unions.

3. The NCUA' s Regul atory Modifications Cannot Prevent
Substantial Harmto Credit Unions and the Public
and Do Not Qobviate the Need for a Stay.

To help credit unions conply fully with the Court's order
whi | e remai ni ng econom cally sound, the NCUA has issued an
interimfinal rule, Interpretive Ruling and Policy Statenent
(IRPS) 96-2 (attached as Exhibit Ato Third Marquis Decl.),
effective Novenber 14, 1996. |IRPS 96-2 will permt federal
credit unions to restructure their "fields of nenbership" (that
is, the definition of individuals eligible for nenbership in a
given credit union) and thereby sonewhat |essen the harm caused
them by the October 25th injunction, while conmplying with the
Court's order and the decision of the Court of Appeals in NCUA
[

The | RPS anends current NCUA chartering and field of
menbership policy in three ways. First, the agency's definition
of the "occupational comon bond,"” as used in section 109 of the
FCUA, 12 U.S.C. 8§ 1759, will be expanded to include "enpl oynent
in a trade, industry, or profession.” |RPS 96-2 at 3. G oups

j oi ned together with such a common occupati onal bond, however,
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Wil be required to have a close nexus both in terns of industry
and geographical location. For exanple, an occupational credit
uni on could not be chartered to serve "all manufacturing
enterprises in Seattle, Washington" but could be chartered to
serve "all conputer software manufacturers in Seattle.” |RPS 96-
2 at 3-4.

Second, the IRPS 96-2 streanlines the docunmentation
requi renents for federal credit unions that apply for charters
based on a comunity (as opposed to occupational) common bond.
| RPS 96-2 at 5.'® These comunity credit unions still nust neet
the NCUA s | ongstandi ng conmunity criteria by serving an area
with clearly defined boundaries that is recognized as a well -
defi ned nei ghborhood, community, or rural district. |d. at 5,
14-15. Under |IRPS 96-2, however, certain credit unions can
denonstrate that their proposed service areas constitute "well -
defined" comunities w thout submtting detail ed docunentation
"[1]f the area to be served is in a single political jurisdiction
or portion thereof, and if the population . . . does not exceed

1,000,000." Id. at 5; see also id.. at 15.%°

% See 12 U.S.C. § 1759 ("Federal Credit union membership
shall be Iimted to groups having a conmon bond of occupation or
association, or to groups within a well-defined nei ghborhood,
community, or rural district.").

9 |f a credit union proposes to serve an area that is not
contained within a political jurisdiction, or an entire state, or
if the population of the area exceeds 1,000,000, then NCUA still
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Third, the agency has authorized a subset of community

charters for credit unions that serve groups within a conmunity.
This additional type of community charter (called a "group
community”) nowis available to credit unions that wsh to serve
speci fic occupational, associational, and community groups within
a wel | -defined nei ghborhood, community or rural district. |IRPS
96-2 at 5-6. Both general and group community credit unions nust
nmeet the sanme, nodified docunentation requirenent described above
to establish that theirs is a well-defined community. Credit

uni ons seeking a general comunity charter, however, nmust submt
additional materials to establish that there is a need for their
services. See id. at 5, 16.%

These three new policies can afford only sone, limted
relief to a certain nunber of credit unions. Because this relief
cannot alleviate all, or even nost, of the injunction's adverse
effects, the defendants urge the Court to grant a stay, or at
| east a partial stay. The NCUA has prelimnarily cal cul ated that
their new policies will sonewhat aneliorate the situation facing
approxi mately 55 percent of all select enployee group credit

unions. Third Marquis Decl., f 18. Thus, the harns caused to

(..continued)
requires nore detail ed docunentation to support charter approval.
See IRPS 96-2 at 5 & 15.

20 General comunity credit unions serve anyone who |ives,

wor ks, worshi ps, or goes to school in a "well-defined" community.
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t he remai ni ng 45 percent of SEG credit unions (over 1600
institutions) may continue unabat ed.

In addition, large credit unions with many, diversified SEGs
and a broader geographic distribution will receive little or no
benefit fromthe interimpolicy. Third Marquis Decl., { 19.
These nul tipl e occupational group credit unions have nost of the
assets, nenbers, and total nunber of select enployee groups in
the industry. For exanple, the 158 | argest SEG credit unions
(which constitute four percent of all SEG credit unions) contain
45 percent of all the assets and 27 percent of all the sel ect
enpl oyee groups in SEG credit unions nationwide. |d. This means
that the new policies will not prevent nenbership and sponsor
attrition froma substantial portion of SEGs effected by the
Court's order, and will not save the industry and the public from
irreparable harm See id., § 20.

C. Any Harm To Plaintiffs' Menber Banks Due To The
| ssuance O A Stay WIIl Be Mnim

In contrast to the substantial harmthat the NCUA, credit
uni ons, potential nenbers, and sponsoring enployers wll suffer
in the absence of at least a partial stay, the issuance of a stay
w [l not "substantially injure" plaintiffs' nmenber banks. See
Hlton, 481 U S. at 776. At nost, plaintiffs have all eged that,
w thout prelimnary relief, continued conpetition from SEG credit

unions wll erode the current custonmner base of their nenber

29



institutions. See Pltfs. TRO Reply Mem at 9. Even if
plaintiffs had substantiated their assertions of "conpetitive
injury" (which defendants vigorously dispute) the continued
enrol | rent of nenbers from previously approved SEGs, or even the
addi tion of new SEGs, while defendants seek appellate and Suprene
Court review woul d scarcely inpact the financial health of the
Anmeri can banki ng industry.

The relative size of this vast industry, as juxtaposed
agai nst the credit union industry, itself denonstrates how
i nsubstantial any conpetition fromnew credit union nmenbership
could be. As of June, 1996, the assets of all federally-insured
banks and thrifts totalled approximately five trillion dollars;
those of all federally-insured credit unions totalled $323.7
billion, and those of federal credit unions containing select
enpl oyee groups totalled $150 billion. Affidavit of Wayne
W negarden, NAFCU Staff Econom st (attached to Suppl. Brf. of
NAFCU), 1 5; Second Marquis Decl., | 5.

The asset growth of the banking industry over the | ast
fifteen years al so suggests that any conpetitive harmw | be
mnimal: from 1982 to 1996, the average assets of the banking
i ndustry increased $158.1 billion each year; the assets of al
federal credit unions increased by $159.8 billion over this

entire fifteen-year period. 1d. Were, as here, the Court's

injunction wll, in as few as six nonths, cause substantial |oss
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of profitability and capital investnent in the credit union
i ndustry, and where there is no evidence that a stay would
threaten the profits of plaintiffs' nenbers, the bal ance of

equities favors a stay pending appeal. See United States v.

Western Electric Co., 774 F. Supp. 11 (D.D.C. 1991) (stay pending

appeal of order permtting regional telephone conpanies to
participate in new market was appropriate because stay did not
significantly harmregi onal conpani es, whose primary business

would remain profitable); cf. WMATC v. Holiday Tours, 559 F.2d at

843 n.3 ("The nere exi stence of conpetition is not irreparable
harm in the absence of substantiation of severe economc
inpact.") Indeed, plaintiffs' own behavior belies any threat of
real, inmmediate harm where their nenber banks waited fourteen
years to challenge the nmultiple group policy, they cannot now
protest that a limted stay -- one that may | ast no |onger than
t he remai nder of the Suprene Court's term-- will cause them
injury.

CONCLUSI ON

For the foregoing reasons, defendants respectfully request
that the Court's Cctober 25th order be stayed pendi ng appeal and
pendi ng the Suprene Court's final disposition of defendants'

petition for certiorari in First National. 1In the alternative,

def endants request that the Court stay that portion of the O der
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banni ng the enrol |l ment of new nenbers from previously approved

enpl oyee groups.
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